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materials to lend them. This prevents a city from offering financial inducements to 
an enterprise to locate within its borders, 33 and also frustrates such attempts as 
have been made by cities to rehabilitate sections visited by severe fires or other 
misfortunes, by loaning money, land or materials to the sufferers. 31 The courts 
have consistently interpreted taxes so designed as for a private purpose and hence 
unconstitutional. 

The test of what a city may supply to its inhabitants would seem to be 
what the spirit of the community demands, tempered by the restraining influence 
of the courts. The rules remain but their interpretation changes. The tendency 
is towards allowing the municipality greater freedom. Precise limits cannot be set 
nor can they be deduced from logic. The only standard at all workable seems 
to be that a municipal corporation in supplying its inhabitants with such reasonably 
necessary commodities and services as experience shows cannot be supplied as 
practically and as beneficially by private enterprises, is employed in a public purpose. 
Where the courts find a public purpose they are more willing to find authorization — 
once this is found, as has been seen, the constitutionality of the authorization is 
rarely questioned. 



Admissibility of Locai, Usage Which is Unknown to the Other Contracting 
Party. — Although often used synonymously, there is a well recognized distinction 
between "custom" and "usage." 1 Usage is an habitual mode of action which 
depends for its efficacs' on the actual or presumed assent of the parties, and is 
usually not binding unless known. Custom is that length of usage which by an 
infinity of repetition has acquired a greater rigidity, inflexibility, notoriety and 
generality than usage. It acquires its efficacy from its adoption into the law ; it 
does not depend upon the assent of the parties, and ignorance of it is no more 
an excuse than ignorance of the law. Parties may reject usage; custom is im- 
mutable. Custom is of importance in any branch of the law; usage only in 
consensual agreements. Custom has been recognized from earliest times as a 
source of law while the function of usage in contracts is of comparatively recent 
origin, the first case of importance having been decided by Lord Mansfield 
in 1779. 2 

Evidence of usage is admissible in an action on a contract for two pur- 
poses: to define terms and to add incidents not expressed by the parties to the 
agreement. 3 At early law, words had a formal significance and were supposed 
to have only one unalterable meaning. 4 As a result, evidence of usage to define 

32 Loan Association v. Tofeka (1874) 87 U. S. 655: Parkersburg v. Brown 
(1882) 106 U. S. 487, 1 Sup. Ct. 442; Cole v. LaGrange (1885) 113 U. S. 1, 5 
Sup. Ct. 416. 

33 Hanson v. Vernon (1869) 27 Iowa 28 (railroad): The People v. Salem 
(1870) 20 Mich. 452 (railroad) ; Allen v. Inhabitants of Jay (1872) 60 Me. 124 
(sawmill) ; Markley v.. Village of Mineral City (1898) 58 Ohio St. 430, 51 N. E. 
28 (land for factories). Brewer Brick Co. v. Brewer (1873) 62 Me. 62, went so 
far as to declare a statute unconstitutional excusing manufacturing corporations 
from payment of taxes on this ground. 

31 The State, ex rel. v. Osawkee Township (1875) 14 Kan. 418 (buying grain 
to sell farmers on credit to relieve pressing want) ; Feldman & Co. v. City Council 
(1884) 23 S. C. 57 (loans to rebuilders after fire). 

i See Walls v. Bailey (1872) 49 N. Y. 464, 471 ; Eames v. Clafiin Co. (C. C. A. 
1917) 239 Fed. 631, 634; Byrd v. Beall (1907) 150 Ala. 122, 126, 43 So. 749; 
Leddy, The Admissibility of Evidence of Usage and Custom (1922) 67 N. Y. 
L. J. 1098. 2 Wigglesworth v. Dallison (1779) 1 Douglas 201. 

3 See In re Sutro & Co. and Heilbut, Symons & Co. [1917] 2 K. B. 348, 
365; Hwnfrey v. Dale (1857) 7 El. & Bl. 266, 273 el seq. 

* 4 Wigmore, Evidence (1905) § 2462. 
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words was not admissible 6 unless the contract on its face showed that the par- 
ties intended a meaning different from the ordinary. Today, our notions of 
philology having changed, most courts allow words having a usually fixed 
meaning to be defined by usage although nothing in the contract suggests an un- 
usual one. 6 The old doctrine still survives in some courts and it is said that 
usage cannot be used to interpret a contract unless there is an ambiguity on its 
face. 7 This view is not only inconsistent with the decided weight of authority, 8 
but is wrong on principle. Its fallacy consists in the assumption that words may 
ever have a fixed meaning, in failing to recognize that language is never any- 
thing more than a code between the parties. The context and surrounding of 
words is always logically relevant in determining the sense in which they have 
been used. 9 The real justification of the minority view may be the realization 
that the waste of time and money in allowing such testimony is not compensated 
by the probability that the parties have used the words in a peculiar sense. 

Another effect of usage is to add incidents to agreements. 10 Of course, the 
mere fact that a community carries on its transactions in a manner not sanc- 
tioned by the law will not ordinarily change the rules of law, 11 but if the usage 
is not opposed to a rule of law, it may be adopted as a term of the contract 12 
There are still many courts that asseverate that usage may not contradict what is 
plain and unambiguous. 13 But the only effect and function of usage is to contra- 
dict the ordinary implications that arise from a contract. 14 Other courts, unable 
to reconcile their practice induced by exigencies of trade, with their acquired 
theories, have injected greater confusion into the law by denying that usage may 
add new elements, while conceding that incidents may be so annexed. 15 Such 
a distinction is futile and the statement itself is self-contradictory. Usage when 
not introduced for purposes of definition is always introduced for the purpose of 

<>Blackett v. Assurance Co. (1832) 2 Cr. & J. *244; Yates v. Pym (1816) 6 
Taunt. 446. 

« Smith Lumber Co. v. Jernigan (1914) 185 Ala. 125, 64 So. 300 (sawlogs) ; 
Soper v. Tyler (1904) 77 Conn. 104, 58 Atl. 699 (to be shipped prompt) ; Walls 
V. Bailey, supra, footnote 1. 

7 In re Sutro & Co. and Heilbut, Symons & Co., supra, footnote 3; Byrd 
v. Beall, supra, footnote 1; Hopper v. Sage (1889) 112 N. Y. 530, 20 N. E. 350; 
Birley & Sons v. Dodson (1908) 107 Md. 22?, 68 Atl. 488. 

* Warner-Godfrey Co. v. Sheinman (Pa. 1922) 116 Atl. 671; Victor v. Na- 
tional City Bank (1922) 193 N. Y. Supp. 868; cases supra, footnote 7. 

9 See supra, footnote 4. 

i0 Humfrey v. Dale, supra, footnote 3; Sumner v. Tyson (1850) 20 N. H. 
384; cf. Moult v. Halliday [1898] 1 Q. B. 125. 

■"■Haskins v. Warren (1874) 115 Mass. 514; but cf. Swift v. Gifford (U. S. 
D. C. 1872) 2 Lowell 110, where usage of whaling trade superseded the common 
law conception of obtaining possession of a wild animal. 

Usage may also prevent the application of a rule of law. Cf. Wickenheiser 
v. Colonial Bank (1915) 168 App. Div. 329, 153 N. Y. Supp. 1035, where the 
general custom of treating bank books as chattels probably influenced the court 
to deny the application of the New York rule that an innocent purchaser for 
value of a chose in action does not take free of collateral equities; see also 
Robeson v. Pels (1902) 202 Pa. 399, 51 Atl. 1028, where the rule of law, that if 
the acceptance of an offer be made within a reasonable time a valid contract is 
formed, was set aside by a trade usage that acceptance must be made within 24 
hours. See (1922) 35 Harvard Law Rev. 615; (1920) 20 Columbia Law Rev. 
624. 

12 Roach v. Lane (1917) 226 Mass. 598, 116 N. E. 470; Hwnfrey v. Dale, 
supra, footnote 3 ; Moult v. Halliday, supra, footnote 9. 

13 See supra, footnote 7. 

14 See Humfrey v. Dale, supra, footnote 3, pp. 274-5. 

16 See The Delaware (U. S. 1871) 14 Wall. 579, 603; Scotfs Bx>r v. Ches- 
terman (1915) 117 Va. 584, 596, 85 S. E. 502. 
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adding a new element. 10 The English courts have clearly recognized this. 17 
However, evidence of usage is inadmissible if parties have expressedly or implied- 
ly manifested an intention not to contract with reference to the usage, 18 and such 
intention is deemed to be manifested when the introduction of usage would 
render the contract insensible. 19 

It is often said that one cannot be bound by a usage unless it was known 
to him or the usage was so general and notorious that knowledge may be 
presumed. 20 But a party may be bound by usage although it is unknown to him, 
provided the other party is not aware that the party to be charged is ignorant. 21 
If a usage is general, ». e., if it is not confined to a particular trade or locality, 
the usage is binding irrespective of knowledge. 22 If a usage extends throughout 
a particular trade or a definite territorial limit, knowledge need not be shown 
against one engaged in the business 23 or residing in the locality. 24 If one deals 
in a particular market, the usages of that market enter into his agreements, 25 
even though the usages do not relate to his usual business. 26 So, a non-resident 
principal conducting an enterprise in a particular locality is bound by the usages 
of the locality as against third persons who have dealt with his agent, 27 but 
such usages cannot determine the fact or scope of the agency, 28 unless the 

16 See Humfrey v. Dale, supra, footnote 3, p. 275. 

17 Humfrey v. Dale, supra, footnote 3; In re Sutro & Co. and, Heilbut, 
Symons & Co., supra, footnote 3. 

18 See Humfrey v. Dale, supra, footnote 3, p. 275. 

19 Leopold Walford {London) v. Les Affreteurs Reunis Societe Anonyme 
[1918] 2 K. B. 498; Busby v. North American Life Ins. Co. (1874) 40 Md. 572; 
■see Humfrey v. Dale, supra, footnote 3, p. 275. 

20 See Simms v. Sullivan (1921) 100 Ore. 487, 491, 198 Pac. 240; Arkadelphia 
Lumber Co. v. Henderson (1907) 84 Ark 382, 389, 105 S. W. 882; Barnard & 
Bunker v. Hauser (1913) 68 Ore. 240, 243, 137 Pac. 227; Rosenburg v. Turner 
(1919) 124 Va. 769, 775, 98 S. E. 763; Scott's Ex'r v. Chesterman, supra, foot- 
note 15, p. 596. 

21 See infra, footnotes 22-28. This is especially true if the party setting up 
the usage is a bank. San Francisco Nat. Bank v. American Nat. Bank (1907) 5 
Cal. App. 408, esp. pp. 413-4, 90 Pac. 558. 

25 '-'Motley, Green & Co. v. Elmenhorst (1911) 142 App. Div. 830, 127 N. Y. 
Supp. 625; Hanks v. Lesieur (Mo. App. 1918) 204 S. W. 552; Beardsley, Inc. v. 
American Fidelity Co. (1917) 98 Misc. 642, 163 N. Y. Supp. 210; see Clarke v. 
Blue Licks Spring Co. (Ky. 1919) 213 S. W. 222, 225. 

23 Central Commercial Co. v. Jones-Dusenbury Co. (C. C. A. 1918) 251 
Fed. 13; Smith & Co. v. Russell Lumber Co. (1909) 82 Conn. 116, 72 Atl. 577; 
Japan Tea Co. v. Franklin MacVeagh & Co. (1919) 142 Minn. 152, 171 N. W. 
305; Steidtman v. Joseph Lay Co. (1909) 234 111. 84, 84 N. E. 640; Silversleinv. 
Michau (C. C. A. 1915) 221 Fed. 55; Gite v. Tsutakawa (1920) 109 Wash. 366, 
187 Pac. 323; Heyworth v. Miller Grain & Elevator Co. (1902) 174 Mo. 171, 
73 S. W. 498. 

21 See Swenn v. Churchill (1910) 155 111. App. 505, 507. 

™Cothran v. Ellis et al. (1883) 107 111. 413; Smith & Son v. Bloom (1913) 
159 Iowa 592, 141 N. W. 32; see Long Bros. v. /. K. Armsby Co. (1890) 43 Mo 
App. 253, 267. A single transaction with a member of a profession is not con- 
sidered "dealing in a market." Swenn v. Churchill, supra, footnote 24. 

20 See Penn. R. R. v. Naive (1903) 112 Tenn. 239, 253, 79 S. W. 124. 

"Fierier v. Dane (1909) 203 Mass. 108, 89 N. E. 227; Ankeny v. Young 
Bros. (1909) 52 Wash. 235, 100 Pac. 736; Haas Lumber Co. v. Harty Bros. & 
Hartv Co. (1912) 169 111. App. 323; Taylor v. Bailey (1897) 169 111. 181, 48 N. E. 
200; but cf. Mercantile Trti-st & Deposit Co. v. Rode (1921) 137 Md. 362, 112 
Atl. 574. 

28 Edwards v. Kilgore (1915) 192 Ala. 343, 68 So. 888; Cowles v. Sgobel & 
Day (1919) 105 Misc. 561, 173 N. Y. Supp. 752; Robbins & Warner v. Maker 
(1905) 14 N. Dak. 228, 103 N. W. 755; Gould v. Gates Chair Co. (1906) 147 Ala. 
629, 41 So. 675; Chilberg v. Lyng (C. C. A. 1904) 128 Fed. 899; see Ferguson 
v. Gooch (1896) 94 Va. 1, 10, 26 S. E. 397; contra, Miller v. Great Western Com- 
mission Co. (1915) 98 Neb. 392, 152 N. W. 787; Cothran v. Ellis, supra, footnote 
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agent is engaged in a well-established and intricate business known to have 
usages peculiar to its own business. 29 

Suppose A in New York contracts to sell to B in Boston, both parties being 
engaged in different businesses, and never having dealt with each other before. 
In an action arising from a breach of the contract of sale, either the vendor or 
vendee, or both, attempts to set up usage of his trade or locality, each being 
ignorant of the usage of the other party. This problem presented itself in a 
recent case, Albus v. Toomey (Pa. 1922) 116 Atl. 917, and the court held 
that a New York vendor was not bound by the local trade usage of a Philadelphia 
vendee, unless actual knowledge by the vendor was shown. This represents the 
prevailing view, 30 even though the contract was made at the place of the 
vendee. 31 The same rule is usually applied irrespective of who the party is 
that is trying to establish the usage, 32 but some cases permit the vendor to impose 
the usage of his trade or locality upon the vendee, although the latter was not 
cognizant of it. 33 The usages of the place where the contract is made is im- 
material. 3 '* The usages which govern, if interpretation of the contract necessi- 
tates introduction of evidence of usage, are the usages of the place of per- 
formance, 35 which is usually the place of the vendor. As illustrations of judicial 
empiricism, the cases allowing usages of the vendor to govern though unknown 
to the vendee conform roughly to commercial expectation. Business men assume 
that a vendee who takes no pains to inform himself of the usages of the vendor's 
business tacitly assents to them and assumes the risk of their being different 
from his. This feeling prevails because vendees are usually less organized and 
concentrated than vendors, who transact business in one locality and are known 
to have distinct usages. 36 This may not be so, if the vendee himself is a member 
of an old and well-known industry whose place of business is in* the recognized 
center of the industry, 37 or if the business of the vendor is new and not con- 

25. This is true even against third persons. Gates Iron Works v. Denver Engi- 
neering Work Co. (1902) 17 Col. App. IS, 67 Pac. 173. But the usages do de- 
termine the scope of agency as against the agent. Cameron v. Real Estate Co. 
(1898) 76 Mo. App. 366. 

-»Eames v. Claflin Co., supra, footnote 1; Sutton v. Tatham (1839) 10 A. & 
E. 27; Smith v. Reynolds (1892) 66 Law Times n. s. 808; Forget v. Baxter 
[1900] A. C. 467. 

so Charles Syer & Co. v. Lester (1914) 116 Va. 541, 82 S. E. 122; Hopper v. 
Sage, supra, footnote 7; Standard Paint Co. v. San Antonia Hardware Co. (Tex. 
Civ. App. 1911) 136 S. W. 1150; Barnard & Bunker v. Hauser, supra, foot- 
note 20. 

« Miller Wiggins (1910) 227 Pa. 564, 76 Atl. 711; contra, Long Bros. 
v. /. K. Armsby Co., supra, footnote 25. 

32 American Warehouse Co. v. Ray (Tex. Civ. App. 1912) 150 S. W. 763; E. 
Collegnon <S- Co. v. Hammond Milling Co. (1912) 68 Wash. 626, 123 Pac. 1083; 
Gilmer v. Young (1898) 122 N. C. 806, 29 S. E. 830; see New Roads Oilmill & 
Mfg. Co. v. Kline, Wilson &■ Co. (C. C. A. 1907) 154 Fed. 296, 303. 

S3 Smith Co. Limited v. Moscahlades (1920) 193 App. Div. 126, 183 N. Y. 
Supp. 500; Soper v. Tyler, supra, footnote 6; Richardson & Co. v. Comfort 
(C. C. A. 1902) 118 Fed. 325; cf. Hazard v. New England Marine Ins. Co. (U. S. 
1834) 8 Peters *557, where usages of place of offeror and subject matter were 
preferred to usages of place where the contract was entered into. Cf. Brent v. 
Chas. H. Lilly Co. (D. C. 1913) 202 Fed. 335. 

31 See Door & Column Co. v. Weber Co. (1910) 43 Pa. Super. Ct. 290, 296; 
Smith Co. v. Moscahlades, supra, footnote 33, p. 131. But cf. Byrne v. Massasoit 
Packing Co. (1884) 137 Mass. 313. 

35 Richardson & Co. v. Cornforth, supra, footnote 33 ; Soper v. Tyler, supra, 
footnote 33; contra, Hazard v. New England Marine Ins. Co. supra, footnote 33. 

36 For example, the vendor is a New York clothing manufacturer and the 
vendee is a western department store. 

37 For example, the vendor is a farmer and the vendee a Massachusetts 
woolen manufacturer. See supra, footnote 30. 
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centrated. The rationale of the cases is a confirmation of the so-called ob- 
jective theory of contracts. The test of liability in these cases, as in all cases of 
contracts, is not what the party to be charged actually knew but what he ought 
reasonably to have supposed the other party would assume him to know. 



The Last Clear Chance Doctrine. — The doctrine of the last clear chance 
has been correctly defined by a recent case, in substance, to hold that a negligent 
defendant is liable to a negligent plaintiff if the defendant had a later opportunity 
(as a matter of fact) by the use of due care to avoid an accident and knew or 
should have known about the plaintiff's perilous condition, even though the plain- 
tiff's negligence continued down to the time of the injury. 1 Dent v. Bellows Falls 
& S. R. Ry. (Vt. 1922) 116 Atl. 83. It is usually stated that the basis of this 
doctrine is that the defendant's negligence was the proximate cause of the acci- 
dent. 2 This is founded entirely upon a "conception of legal cause as distinguished 
from actual cause." 3 When put in just this manner, it seems that although the 
plaintiff is relieved from all the consequences of contributory negligence, the rule 
is not an exception to that doctrine. But such is not the case, for if a third 
person be damaged as the result of the negligence of two others, he can recover 
against either although the last clear chance rule applied as between them. 4 The 
third person is in exactly the same position as if he were injured in an accident 
caused by two negligent persons between whom contributory negligence is a de- 
fense, in which case he also recovers against either on the theory that the negligence 
of both contributed to the cause of the injury. 5 A distinction has been made in 
comparing the two— in contributory negligence it is said that the negligent acts of 
both parties arc concurrent causes, while in the last clear chance case there is 
proximate cause by the defendant and remote cause by the plaintiff. But in a 
typical last clear chance case the plaintiff's negligence is just as much a con- 
current cause of the accident as the defendant's. It seems, therefore, that the 
doctrine under discussion is to be viewed simply as an exception to the doctrine 
of contributory negligence. Since the latter is founded upon considerations of 
policy, the former may be said to rest upon the same ground. 7 

There is present in many of the cases in which it is sought to apply the last 
clear chance rule other considerations which sometimes cloud the issue and lead 
to broad statements concerning the inapplicability of the rule, which are entirely 
unnecessary, since the denial of recovery is explanatory on other grounds. Take, 

iThe doctrine is not law in South Carolina. Spillers v. Griffin (1918) 109 
S. C. 78, 95 S. E. 133. Also cf. Gilmore v. Federal St. & P. V. Pass. Ry. (1893) 
153 Pa. St. 311, 25 Atl. 651. 

2 See Ssrey v. Southern Pacific Co. (1894) 103 Cal. 541, 544-5, 37 Pac. 500 for 
another suggested basis. 

s See Bohlen, Contributory Negligence (1908) 21 Harvard Law Rev. 233, 258-9. 

*Cordiner v. Los Angeles Traction Co. (1907) 5 Cal. App. 400, 91 Pac. 436; 
Spear v. United Railroads of San Francisco (1911) 16 Cal. App. 637, 117 Pac. 956. 

5 Tompkins v. Clay Street R. R. (1884) 66 Cal. 163. 4 Pac. 1165. 

«McGuire v. Vicksburg, S. & P. R. R. (1894) 46 La. Ann. 1543, 16 So. 457; 
but cf. Hammers v. Colorado Southern, N. O. & P. R. R. (1911) 128 La. 648, 55 
So. 4. 

Cf. Troio v. Vermont Central R. R. (1852) 24 Vt. 487, where the court in 
denying a recovery held the negligence of both parties to be remote. It seems 
better to call the negligence of the plaintiff and the defendant concurrent or proxi- 
mate because (a) as usual, contributory negligence is a good defense, and (b) if 
a third party were injured as the result of the accident and such injury were 
reasonably to be anticipated, he could undoubtedly recover against either negli- 
gent party on the ground of proximate cause. Supra, footnote 4. 

7 See Schofield, Davies v. Mann: Theory of Contributory Negligence (1890) 3 
Harvard Law Rev. 263. 



